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DETAILED ACTION 

1 . The amendment filed June 1 9, 2008, has been entered. Claims 1 -20 and 23-34 
are currently pending in the Application. The previous objections to claims 2, 3, 5, 8-10, 
15, 20, 24, and 32 have been withdrawn in view of the amendments to claims 2, 3, 5, 8- 
10, 15, 20, 24, and 32. The previous 112 rejections of claims 1 and 25-33 have been 
withdrawn in view of the amendments to claims 1 and 25-33. The previous rejections 
over Cherukuri have been withdrawn in view of Applicant's arguments. 

Claim Objections 

2. Claims 23 and 31 are objected to because of the following informalities: 
Claim 23 line 7 change "ne" to "one"; 

Claim 31 : change the first "aid" in line 2 to "said". 
Appropriate correction is required. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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4. Claims 1, 2, 15, 20, 23, and 25 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

5. Claim 1 claims a first part of gum base granules and a second part of gum base 
granules comprising "conventional" gum base. It is unclear what differentiates the 
"conventional" gum base granules of the second part from the gum base granules of the 
first part. It is understood that the granules of the second part need not comprise flavor 
or active ingredients, but it is unclear what other differences the "conventional" 
description is intended to encompass. 

6. Claim 2 claims a "flavor resistant resin". It is unclear what properties a resin 
must have to be "flavor resistant." Applicant's specification contains no direction as to 
what resins are, or are not, encompassed by this limitation. 

7. Claim 15 claims a gum tablet having "an improved and sticky texture." It is 
unclear what textures meet the limitations of "improved and sticky." 

8. Claim 20 claims sweetener in an amount by weight of the chewing gum. It is 
unclear if this is the weight of the chewing gum tablet or the chewing gum center. 

9. Claim 23 claims a first and second gum base, where the first gum base is 
granulated. The first and second gum base are also blended. It is unclear if both gum 
bases are to be granulated, or if the first, granulated, gum base is to be incorporated 
into a second, non-granular, gum base. 
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1 0. Claim 25 claims a "conventional" gum base. As with claim 1 , it is unclear how 
the conventional gum base is different from the gum base comprising the flavor and/or 
active ingredients. 

Claim Rejections - 35 USC § 102 

1 1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

12. Claims 1-6, 8-11, 14, 15, and 20 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Yang (EP 0 221 850). 

1 3. Regarding claims 1 -4, 8-1 1 , and 1 5, Yang teaches compressed chewing gum 
tablets composed of granules including synthetic elastomer gum base, e.g. 
polyvinylacetate, or natural elastomer gum base (i.e. natural resin) (col. 8 line 47-col. 9 
lines 14). Yang teaches a tablet may be made by blending two or more granulations 
before compressing, wherein at least one contains a flavorant (col. 1 1 lines 49-65). 
Though Yang does not speak to tackiness moderation, the presence of the natural resin 
meets the limitations of claims 9, 1 1 and 15 and it is considered inherent that it would 
affect the tackiness moderation as claimed. 



Application/Control Number: 10/520,387 Page 5 

Art Unit: 1781 

14. Regarding claim 5 the presence of any of wax (col. 9 lines 14-21), compression 
aid, lubricant, anti-adherent and glidant is optional, and thus, may or may not be 
present. 

1 5. Regarding claim 6, Yang teaches the water content in their tablet of 2-5% (col. 2 
lines 24-26). 

16. Regarding claim 14, Yang teaches flavors in the composition at about 1 to 10% 
by weight (col. 10 lines 30-34). 

17. Regarding claim 20, Yang teaches sweeteners in the tablet in an amount 
preferably from 60-98% bulk sweetener, with additional amounts of high-intensity 
sweetener (col. 9 lines 32-65). As this range significantly overlaps Applicant's claimed 
range, it is considered to anticipate the claim. 



Claim Rejections - 35 USC § 103 



18. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

19. Claims 7, 12, 13, 16-19, and 25-34 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Yang (EP 0 221 850). 

20. Regarding claim 7, Yang teaches compression compounds over a range of 0.1 % 



to 5%, and states that the range will vary broadly (col. 10 lines 21-23). One of ordinary 
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skill would have found it obvious to provide a gum center substantially free of 
compression compounds if it was not desired to use a large amount of the compounds. 
Yang teaches that a smaller particle size increases the efficiency of the compression 
compounds. One of ordinary skill, through no more than routine experimentation, would 
have been able to determine the minimum amount of compression aid to use. 

21 . Regarding claims 12 and 13, Yang teaches natural resins and elastomers for use 
in the gum base (col. 8 line 47-col. 9 line 13). As it is well known to vary elastomers and 
natural resins in chewing gum compositions, one of ordinary skill would have been able 
to arrive at the desired texture through no more than routine experimentation with the 
amounts of natural resins and elastomers. 

22. Regarding claims 1 6-1 9 and 34, Yang teaches and the optimum amount of each 
component in the gum tablet may or may not be present, and would require nothing 
more than routine experimentation by one reasonably skilled in this art (col. 9 lines 14- 
26). Further, it would have been obvious to use the magnesium stearate as a lubricant 
in the outer layer of the tablets since the purpose of the magnesium stearate is to 
reduce friction between the inner die wall and the tablet edge during ejection and to 
prevent capping (col. 10, lines 3-8) 

23. Regarding claims 25-33, as the granules of Yang may comprise the natural 
and/or synthetic resins as detailed above, and at least two different granulates are 
combined in the compressed chewing gum tablet, the combination of two different 
granules comprising different elastomers, resins, flavors, etc. is considered to be 
obvious over the teachings of Yang. 
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24. Claims 23 and 24 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Athanikar et al. (6,322,828). 

25. Athanikar et al. teach a method where a flavor is incorporated into a gum base 
(col. 4 lines 14-21). The gum base is then granulated in the presence of sweeteners 
and active ingredients (col. 3 lines 20-26; claim 1). The granulated composition is 
compressed into tablets (col. 7 lines 40-44). 

26. Regarding the mixing of an elastomer and elastomer plasticizer to form a gum 
base, one of ordinary skill would have recognized that the synthetic elastomers of 
Athanikar et al. taught to be used in the gum base (col. 4 lines 21-25) are most 
commonly provided in combination with an elastomer plasticizer, and would have found 
it obvious to do so. 

27. Athanikar et al. do not specifically refer to their sweeteners as bulk sweeteners. 
However, one of ordinary skill would have recognized that bulk sweeteners are 
commonly used in chewing gum products and would have found it obvious to utilize a 
bulk sweetener where the prior art teaches sweetener. 

28. Athanikar et al. are silent as to the blending of a first and second gum base 
during the addition of further additives. 

29. One of ordinary skill would have found it obvious to blend a first granulated gum 
base as taught by Athanikar et al. with a second granulated gum base as taught by 
Athnanikar et al. to provide a tabletted chewing gum comprising two different active 
ingredients. The blending of the first and second chewing gum bases is considered to 
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be a duplication of parts and would have been expected to provide the predictable result 
of a chewing gum comprising two different active ingredients. 



Double Patenting 



30. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

31 . Claims 1-20 and 25-34 are also provisionally rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 1 , 3- 
5, 8-12, 14-19, and 32 in copending Application No. 10/520,173. Although the 
conflicting claims are not identical, they are not patentably distinct from each other 
because it would have been obvious to select any additives, including sweeteners and 
flavors, to be included in the gum center of the claims in 10/520,173 and for the barrier 
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layer in the claims of 10/520,173 to fully encapsulate the gum center simply depending 
upon desired results, personal appeal and consumer preference. 

32. This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

33. Claims 1-20 and 25-34 are further provisionally rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 1-55 
in copending Application No. 11/028,684. Although the conflicting claims are not 
identical, they are not patentably distinct from each other because it would have been 
obvious to include sweeteners and flavors in the gum granules and compressed gum 
tablets in the claims of 1 1/028,684 since it is well known to prepare chewing gum 
products which include sweeteners and flavors. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

34. Claims 23 and 24 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 28-31 of 
copending Application No. 10/520,173 in view of Athanikar et al. (6,322,828) and Yang . 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because it would have been obvious to prepare two groups of gum granules 
as taught by Athanikar and then blend the two groups and compress them in the 
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claimed method of 10/520,173 since it is well known to prepare a chewing gum tablet by 
such a technique. 

This is a provisional obviousness-type double patenting rejection. 



Response to Arguments 



35. Applicant's arguments filed June 19, 2008, have been fully considered but they 
are not persuasive with regard to the rejections over Yang. 

36. Applicant argues that Yang does not teach a tablet having a center comprising 
chewing gum granules and additives (Remarks, p. 8). 

37. The Examiner notes that Applicant appears to be arguing limitations that do not 
appear in the instant claims. There is no requirement that the tablet of the instant 
claims be coated. The compressed chewing gum tablet of Yang comprises two different 
chewing gum granules, as required by the instant claims. Therefore, the teachings of 
Yang are considered to meet the instant limitations to a compressed chewing gum 
tablet having a center comprising a compression of chewing gum granules. 

38. Applicant argues (Remarks, pp. 9-10) that Yang does not teach a chewing gum 
tablet having a water content of less than 5% by weight. 

39. It is unclear what Applicant is addressing when making this argument. Yang at 
claim 13 clearly teaches a gum base having a water content of 2-5%, which is further 
mixed with flavor oils, granulated, and compressed. These additional ingredients would 
not have been expected to increase the moisture content of the tablet above the 
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claimed range. Yang further states that their invention is a "tabletted chewing gum 
containing 2% to 5% water (col. 2 lines 25-26). From these teachings, it would have 
been obvious to one of ordinary skill to provide a chewing gum tablet having less than 
5% moisture. 

40. Applicant argues (Remarks, p. 10) that the present invention does not rely on 
encapsulation of ingredients or compression aids. 

41 . In response, while the present invention may not rely on encapsulated 
ingredients, encapsulated ingredients are not excluded from the composition. Further, 
Applicant's specification at p. 16 lines 7-1 1 speaks to methods of encapsulating flavors 
which may be mixed into the gum base or compressed into the chewing gum. 

42. Regarding the use of compression aids, as stated in the rejection, it would have 
been obvious to use the magnesium stearate in Yang as a lubricant in the outer layer of 
the tablets since the purpose of the magnesium stearate is to reduce friction between 
the inner die wall and the tablet edge during ejection and to prevent capping. 

43. Applicant goes on to state that there is no teaching, suggestion or motivation by 
Yang to form a chewing gum tablet of the present invention (Remarks, p. 10). 

44. As stated in the rejection, Yang teaches a compressed chewing gum comprising 
two different types of granules. There is no requirement that the ingredients not be 
encapsulated. Further, the instant invention allows for the use of compression aid 
compounds. 

45. It is noted that the double patenting rejection over 1 1/028,684 was not addressed 
in the Remarks. 



Application/Control Number: 10/520,387 
Art Unit: 1781 



Page 12 



Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nikki H. Dees whose telephone number is (571) 270- 
3435. The examiner can normally be reached on Monday-Friday from 7:30 AM to 4:00 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks, can be reached on (571) 272-1401 . The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/N. H. D./ Nikki H. Dees 

Examiner 
Art Unit 1781 



/Keith D. Hendricks/ 

Supervisory Patent Examiner, Art Unit 1781 



